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ATTORNEY, Springfield, for taxpayer.

SYNOPSISSYNOPSIS

This cause came on to be heard following a limited scope Use Tax

audit performed by the Illinois Department of Revenue (hereinafter the

"Department") upon TAXPAYER (hereinafter the "Taxpayer").

While reviewing Federal Aviation Administration sales listings, the

Department discovered that taxpayer had made a purchase of an

airplane and registered it to an Illinois address.  The Department then

assigned this matter for audit and made inquiries with the Federal

Aviation Administration and the taxpayer.  The audit resulted in the

Department assessing Use Tax upon the airplane in Notice of Tax Liability

No. XXXXX.



WITNESS, president of taxpayer, testified at the hearing regarding

the purchase of the airplane.

The issue in this case is whether taxpayer's purchase of the

airplane qualifies for the occasional sale exemption set out in statutory

and regulatory provisions.

After considering this matter, I recommend the issue be resolved in

favor of the Department.

FINDINGS OF FACTFINDINGS OF FACT:

1. Pursuant to statutory authority, the auditor did cause to be

issued an Audit Correction and/or Determination of Tax Due (Dept. Ex. No. 1)

2. The introduction of the Notice of Tax Liability (Dept. Ex. No. 3)

and the corrected return (Dept. Ex. No. 1) into evidence established the

Department's prima facie case in this matter.  (Tr. pp. 4, 10)

3. The 1979 Cessna T210N airplane assessed herein was

purchased by taxpayer on December 1, 1992, from OWNER.  (Dept. Ex. No. 2,

pp. 24 - 25)

4. OWNER, doing business as COMPANY, is a retailer of airplanes.

(Dept. Ex. No. 2, pp. 39 - 42)

5. After sixteen months of ownership, the taxpayer executed an

Aircraft Bill of Sale and sold the Cessna on March 31, 1994, back to OWNER

d/b/a COMPANY.  (Dept. Ex. No. 2, pp. 25 - 26)

6. Taxpayer did not submit any documentary evidence at hearing

to rebut the prima facie case of the Department.  (Tr. p. 3)

CONCLUSIONS OF LAWCONCLUSIONS OF LAW

A tax is imposed upon the privilege of using tangible personal

property in Illinois.  (35 ILCS 105/3)  The word "use" is defined in the Use Tax

Act as the exercise of ownership power over tangible personal property



such as the airplane taxpayer purchased herein.  (35 ILCS 105/2 & 3)

However, the Use Tax would not apply if the acquisition was not in a retail

sale but instead a purchase from a non-retailer.  (86 Admin. Code, ch. I, Sec.

130.110)

The thrust of taxpayer's testimony is that because he purchased

the airplane from a private individual, it should qualify for the

occasional sale exemption.

I do not find this argument to be persuasive because the record

contains documentary evidence in the form of aircraft purchase

agreements (Dept. Ex. No. 2, pp. 39 - 42) that show that OWNER, d/b/a

COMPANY, both bought and sold airplanes with Illinois residents prior to

the transaction at issue herein.  Also, the record contains a photocopy of

a sheet from the Bloomington, Illinois, telephone book yellow pages

showing COMPANY listed as an aircraft dealer.  (Dept. Ex. No. 2, p. 40)

The taxpayer introduced no documentary evidence in this case.

Illinois courts have said that oral testimony is not sufficient to overcome

the Department's prima facie case when not tied to documentary evidence

in the form of books and records.  Copilevitz v. Department of Revenue, 41

Ill.2d 154, (1968); Fillichio v. Department of Revenue, 15 Ill.2d 327, (1959).

Taxpayer in his testimony referred to a letter from OWNER stating

that he was not an aircraft dealer.  This letter was submitted by

taxpayer when he protested the assessment.  (Dept. Ex. No. 3)  I attach no

weight to this letter as it states a legal conclusion without documentary

support.

In summary, I find the taxpayer has not overcome the prima facie

case of the Department.

RECOMMENDATIONRECOMMENDATION



Based upon my findings and conclusions as stated above, I recommend

the Department finalize the Notice of Tax Liability and issue a Final

Assessment.

Karl W. Betz
Administrative Law Judge


